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OPI NI ON

AFFI RVED AS MODI FI ED AND REMANDED
In this workers'

BIRCH J.

conpensati on appeal, we consider the

trial court’s interpretation of the death benefit provisions of



the Workers' Conpensation Act! in calculating benefits and
determ ne whether the trial court erred in ordering a partia
comut ati on of attorneys' fees. The standard of review by this
Court in workers’ conpensation cases i s de novo upon the record,
acconpani ed by a presunption of the correctness of the factual
findi ngs, unless the preponderance of the evidence is otherw se.

Tenn. Code Ann. 8§ 50-6-225(e)(Supp. 1995); EFink v. Caudle, 856

S.W2d 952, 958 (Tenn. 1993). This case, however, involves
questions of law. Thus, we are not bound by the preponderance of
t he evidence standard, and we review questions of |aw de novo

without limtation. Ridings v. Ralph M Parsons Co., 914 S. W 2d

79, 80 (Tenn. 1996); Union Carbide Corp. v. Huddleston, 854

S.W2d 87, 91 (Tenn. 1993).

The stipulated facts, in pertinent part, are:

1. Darryl Davis was acting within
the course and scope of his
enpl oynent when he was killed on
February 12, 1993, and his death
IS conpensable wunder Tennessee
wor kers’ conpensation | aw.

2. The deceased had two wholly
dependent m nor children: Natasha
Spencer and Cornay Pl ummer.

3. Darryl Davi s’ wor ker s’
conmpensation  weekly rate S
$115. 77.

Based upon these facts, the trial court awarded $127,296 to the
plaintiffs. The trial court awarded attorneys' fees of

$25,459. 20 (twenty percent of the judgnent). However, after

Tenn. Code Ann. § 50-6-101 et. seq. (1991 & Supp. 1995).
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crediting the defendant for paynents already nade to the
plaintiffs' attorneys, the court comuted seventy-five percent of
t he outstanding bal ance of attorneys' fees to a lunp sum and
ordered that the remaining twenty-five percent be paid directly
to the attorneys out of the dependents' every-other-week benefit

payment .

The first issue concerns the application of Tenn. Code
Ann. 88 50-6-209(b) and -210(e). These two statutes provide for

conpensation arising out of the death of a covered enpl oyee, and

they are to be construed together. Haynes v. Colunbia Pictures
Corp., 178 Tenn. 648, 162 S.W2d 383 (1942). Under the two
statutes, in cases in which the deceased enpl oyee | eaves two or
nore dependent "orphans,"? conpensation shall be paid in the
anount of sixty-six and two-thirds percent of the "average weekly
wages" of the deceased, not to exceed the "nmaxi num total

benefit."” Tenn. Code Ann. 88 50-6-209(b)(3) and -210(e)(5).

“Maxi mumtotal benefit"” is defined in Tenn. Code Ann. 8§
50-6-102(a)(6) to nean “the sumof all weekly benefits to which
a worker may be entitled.” For injuries occurring on or after
July 1, 1992, it is four hundred (400) weeks tinmes the naxi num

weekly benefit. Thus, under this definition, the "nmaxi rumt ot al

2The deceased enployee's two children are not "orphans," as
that word is commonly used, because their nothers are |iving;
however, because the parties stipulated that the enpl oyee did not
| eave a surviving spouse who is entitled to benefits, the deceased
enpl oyee' s children are consi dered to be "orphans” for purposes of
t he workers' conpensation law. ~Wight v. Arnstrong, 179 Tenn
134, 163 S.W2d 78 (1942).




benefit" is determned by multiplying the "maxi mum weekly

benefit" by four hundred.

“Maxi mum weekly benefit" is defined in § 50-6-
102(a)(7) (A) as "the maxi mum conpensati on payable to the worker
per week.” For injuries occurring on or after August 1, 1992,
t hrough June 30, 1993, the maxi numweekly benefits are sixty-six
and two-thirds percent of the enpl oyee's average weekly wage up
to seventy-eight percent of the state's average weekly wage as

determ ned by the departnent of enploynent security.

The trial court found that in the context of the other
definitions, the definition of "maxi mum weekly benefit" is
anbi guous; it then construed the statute to require that the
anmount of death benefits be cal cul ated based upon seventy-ei ght
percent of the state's average weekly wage and not wupon the
enpl oyee' s actual average weekly wages. Accordingly, the tria
court calculated the maximum total benefit by nultiplying

$318. 243 by four hundred weeks, for a total of $127, 296.

The starting point for statutory construction was stated

in Kendrick v. Kendrick, 902 S.W2d 918, 923 (Tenn. App. 1994):

Qur search for |egislative purpose
begins with the |anguage of the
statute itself. Neff v. Cherokee
Ins. Co., 704 S.wW2d 1, 3 (Tenn

1986) . If the General Assenbly
has spoken directly to the issue,

W do not find in the record the basis for the $318.24
figure stated above. However, because the parties and the trial
court apparently agreed that this figure was correct (i.e., that
It was, at that tinme, seventy-eight percent of the state's average
weekly wage), we accept the figure for purposes of our discussion.
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and if the statute is clear, our
exani nati on need proceed no
further because the courts nust
gi ve ef f ect to unambi guous
st at ut es. Roddy Mg. Co. .
A sen, 661 S.W2d 868, 871 (Tenn.
1983); Anderson v. Qutland, 210
Tenn. 526, 532, 360 S.W2d 44, 47
(1962).

In the case under review, 88 50-6-209(b) and -210(e)
provide that the conpensation to be paid to the deceased
enpl oyee' s dependents shall be in the anobunt of sixty-six and
two-thirds percent of the deceased' s average weekly wages,
subject to the "maxi numtotal benefit." Under Tenn. Code Ann. §
50-6-102(a)(6), the "maxi mumtotal benefit" is four hundred weeks
ti mes the "maxi numweekly benefit."” The "maxi mumweekly benefit"
is, for the purposes of this case, "sixty-six and two-thirds
percent (66 2/3% of the enployee' s average weekly wage up to
seventy-ei ght percent (78% of the state's average weekly wage as
determ ned by t he departnent of enpl oynent security.” Tenn. Code
Ann. 8 50-6-102(a)(7)(A)(iii). W find that this definition is
cl ear and unanbi guous: t he maxi num weekly benefit is to be
determ ned based upon the enployee's average weekly wage; not
until sixty-six and two-thirds percent of the enpl oyee's average
weekly wages equals or exceeds seventy-eight percent of the
state's average weekly wage does the court wuse the figure
"seventy-ei ght percent (78% of the state's average weekly wage"
to determne the anmount of the conpensation payable to the
dependent s. Under 88 50-6-209(b) and -210(e), as well as the
statutory definitions quoted above, we concl ude that the deceased

enpl oyee' s dependents are entitled to maxi numtotal benefits in



the amount of $46,312,“% not the $127,296 awarded by the trial

court.

I n reaching this conclusion, we recognize, as the trial
court did, that the anmount of the benefits payable to these two
dependents is substantially less than the benefits which would
have been paid had their father died on or before July 31, 1992.
Tenn. Code Ann. 8§ 50-6-102(7)(A)(ii) provides that for the period
July 1, 1991, through August 1, 1992, "the maxi mumweekly benefit
shall be two hundred ninety-four dollars (%$294) per week."
Therefore, the maximum total benefit for dependents of an
enpl oyee who had died during this period would have been four
hundred weeks tines $294, for a total of $117,600. Even though
one m ght question the disparity between the benefits that are
due to the plaintiffs in this case and those benefits that would
have been payabl e to dependents whose nother or father had died
only seven nonths earlier, we are constrained by the wording of

the statutes as enacted by the | egislature.

The second i ssue concerns the trial court's decision to
partially commute the outstanding balance of attorneys' fees
awarded to counsel for the plaintiffs. The plaintiffs argue that
the trial <court erred by failing to comute the entire

out st andi ng bal ance of attorneys' fees to a |lunp sum

“We reach this figure by nmultiplying $115.77 (the stipul at ed
wor kers’ conpensation weekly rate) by four weeks.
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Tennessee Code Annotated § 50-6-229(a) states that
"[a]ttorneys' fees may be paid as a partial lunp sum from any
award when approved and ordered by the trial judge." By using
the word "may," the legislature has placed the decision of
whet her to conmmute attorneys' fees in the discretion of the trial

court. See Johnson v. Al coholic Beverage Conmin, 844 S. W2d 182,

185 (Tenn. App. 1992). VWiile this decision is a mtter of
discretion for the trial judge, this Court has routinely comrmuted

attorneys' fees to a lunp sum See Modine Mg. Co. v. Patterson,

876 S.W2d 293 (Tenn. 1993); Huddleston v. Hartford Accident &

Indem Co., 858 S.W2d 315 (Tenn. 1993).

W note that stretching out the paynent of attorneys'
fees over a nunber of nonths or years inposes additiona
adm nistrative burdens and costs on enployers, insurance
conpani es, and on lawers and |aw firns. Havi ng nodified the
amount of the benefits to the plaintiffs from $127,296 to
$46, 312, we find that the additional adm nistrative burdens and
costs associated wth paying twenty-five percent of the
out st andi ng bal ance of attorneys' fees over a period of years
mlitate against a partial conmutation of the attorneys' fees to

a lump sum> W therefore affirmthe trial court's setting of

°|f, as ordered by the trial court, one-fourth of the
outstanding balance of attorneys' fees were to be paid
incrementally, the increnental attorneys' fees paynents would
(based wupon the nodified award of benefits) be small
additionally, this one-fourth of the balance of attorneys' fees
woul d presunably not be paid in full until approxinmately Novenber
in the year 2000 (four hundred weeks after the death of the

enpl oyee) .



the attorneys' fees at twenty percent of the total award herein,?®
but we order that the entire balance of attorneys' fees be

comuted to a lunp sum
W affirmthe trial court’s award as nodi fi ed and remand
the case for entry of such orders as are necessary to carry out

the judgnent of this Court.

The costs are taxed to the defendant-appel |l ant.

ADCOLPHO A. BIRCH, JR., Justice

CONCUR:

Ander son, CJ.
Drowta, Reid, JJ.

White, J., not participating

W reject the enployer's argunent that the trial court erred
on the ground that there was no proof in the record to support the
commuting of attorneys' fees to a lunp sum From the record
before this Court, the trial court had adequate information upon
which to resolve this issue.



